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IN THE COURT  OF THE  SESSIONS JUDGE,SONITPUR :: 
TEZPUR 

 

Sessions Case   No. 266 / 2012 

GR Case No. 1337 of 2012 

(Under section 366/511 of IPC) 

 

State of Assam 

-   Versus  - 

Md. Jakir Hussain.   

          
 
             Present :     Mr. P.J. Saikia, AJS. 
                                               Sessions Judge, 

                                              Sonitpur, Tezpur. 

Appearance  : 

For the state :  Sri H.P. Sedai, 

   Public Prosecutor. 

 

For the accused :         Sri S.K. Nath,  

           Advocate.    

           

Date of evidence    :     27-06-2013, 12-09-2013, 
   07-11-2014, 02-04-2015 
   & 04-06-2015.   
 
Date of 313 Cr.P.C.  : 18-06-2016 
  
 

    Date of argument  :       18-06-2016  

 

    Date of judgment   :     18-06-2016  
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               J   U   D   G   M   E   N   T 

  The case is against the accused Md. Jakir Hussain was committed to 

this Court for trial by the learned Chief Judicial Magistrate, Sonitpur, 

Tezpur, on 31-08-2012. 

 

Prosecution case. 

1. The accused Md. Jakir Hussain used to stay near the house of 

the victim. He often expressed before her that he loved her but the 

victim was not interested in him. On 29-05-2015 the victim was 

returning home at about 7 p.m. from the house of her uncle. At that 

time the accused appeared there and compelled her to seat in his 

motor cycle. He allegedly took her to Bamgaon Bagan. There they 

stayed in the house of an unknown person.  

2. Next morning, the victim along with the accused and his sister 

were coming to Tezpur in a car. At that time, they were intercepted 

by some of the relatives of the victim in motor cycles. On seeing her 

relatives, the victim raised alarm and the accused took the car to 

Sonabil Police Out Post. The victim has stated that out of fear for 

the accused she had gone with the accused.  

 

Point for determination. 

3. The only point for determination in this trial is as to whether the 

accused had attempted to commit the offence of kidnapping with  

the intent that she will be compelled to marry against her will or to  

have illicit sexual intercourse with him. 
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Decision and reasons thereof 

 

4. During the trial of the case, the prosecution side has examined 

five witnesses including the victim. The defence plea is total denial.  

 

5. I shall take up the evidence of the victim first before going into 

the evidence of the rest of the witnesses. In her evidence-in-chief 

the victim has supported the prosecution case.  

 

6.  Md. Eunush Ali is the father of the victim. He is also the 

informant of this case. He has stated in his evidence that his 

daughter was kidnapped by the accused and after her recovery he 

gave his daughter in marriage to another person. 

 

7.  Md. Ilas Ali @ Nobi is a relative of the victim. He has stated 

that after three days of the occurrence he found the accused and 

the victim travelling together in an Indica Car. He has stated that 

apprehended both of them and handed over to police. 

 

8.    In this case, I have found that the victim was about 16 years 

old at the time of occurrence. She travelled in a motor cycle with the 

accused. There is no evidence in this case to suggest that she tried 

to jump from the motor cycle. The evidence of the Ilias Ali shows 

that the victim was travelling with the accused in a car and he met 

them suddenly while they were going somewhere and handed over 

both of them to police.  
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9. Way back on 9th September, 1964 in  S. Varadarajan Vs. 

State of Madra, reported in AIR 1965 SC 942, it has been held ----

---- 

 “Where a minor girl, alleged to be taken away by the accused 

person, had left her father's protection knowing and having 

capacity to know the full import of what she was doing and 

voluntarily   joined the accused, it could not be said that the 

accused had taken her away from the keeping, of her lawful 

guardian within the meaning of s.361 of the Indian Penal Code 

(Act XLV of 1860).  Something more had to be done in a case of   

that kind, such as an inducement held out by the accused 

person or an active participation by him in the formation of the 

intention, either immediately prior to the minor leaving her 

father's protection or at some earlier stage. If  the evidence 

failed to establish one  of  these things, the  accused  would not 

be guilty  of the  offence merely because after she had actually 

left  her  guardian's house  or  a  house where her guardian had 

kept her  she  -joined the accused, and the accused helped her 

in her design not to return  to  her guardian's house by taking 

her  along with him from place to place.” 

10. In    Kuldeep K. Mahato vs State Of Bihar  [reported 

in 1998 SCC (Cri) 1460] the  prosecutrix was going to a bazar 

for purchasing bangles. Kuldip kumar Mahato on seeing her, 

asked her as to where she was going. In the meantime, a tempo 

came from the opposite direction which was stopped by Kuldip 

Kumar Mahato  and forcibly made the prosecutrix to sit in the 

said tempo. After sitting in the tempo, Kuldip kumar Mahato 

https://indiankanoon.org/doc/1515807/
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showed the knife to prosecutrix and threatened her to keep 

quite. It is then alleged that they got down at Ramgarh and 

stayed there till 12.2.1993. 

11. It is then alleged by the prosecution that during the night 

of 12.2.1993, Kuldip Kumar Mahato committed the rape on her 

against her will. On 13.2.93, the brother of Kuldip Kumar 

Mahato came to the said village and brought them back to 

Maraikhud. Appellant as well as prosecutrix are resident of the 

same village and in fact house o the appellant is quite close to 

the house of prosecutrix. Both were known to each other well. 

12. The prosecutrix narrated the incident to her father. 

Thereupon, a complaint was lodged on 14.2.1993, pursuant to 

which offence came to be registered against the appellant.  

13. Upon the afforsaid facts, the Hon,ble Apex court has held 

that the prosecutrix had sufficient opportunity not only to run 

away from the house at Ramgarh but she could have also taken 

the help of neighbours from the said village. The medical 

evidence also indicated that there were no injuries on the 

person of the prosecutrix including her private part. The Court 

further held that   the entire conduct of the prosecutrix clearly 

showed that she was a consenting party to the sexual 

intercourse. 

14. Reverting to the case in hand, I find that the evidence of 

the victim to that effect that the accused had  attempted to 

kidnap her failed to inspire confidence. The evidence of the 

victim is not reliable towards conviction of the accused. Thus, I 
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found that the prosecution has failed to prove the offence of 

attempt of kidnapping against the accused. 

 

O  R   D  E   R. 

 

15. That being the position, the accused Md. Jakir Hussain is 

found not guilty and he is acquitted from this case.   

 

  Given  under  my  hand  and  seal  of  this  Court  on  

this  18th day of June, 2016.  

  

 

                                                                (P.J. Saikia ) 
                                      Sessions Judge 
                                         Sonitpur, Tezpur. 

Dictated and corrected by me.  

 

 
      (P.J. Saikia) 

                 Sessions Judge 
                                             Sonitpur, Tezpur.                                                              
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A  P  P  E  N  D  I  X 

Prosecution  witnesses: 

  P.W.1  -  Md. Idris Ali, informant 

  P.W.2  -  md. Eunush Ali  

  P.W. 3 -  Md. Ilias Ali @ Nobi 

  P.W. 4 -  Dr. A. Kaur, M.O., 

  P.W. 5 -  victim 

     

Defence  witnesses       -               

         NIL 

Prosecution  Exhibit 

  Ext.1   - Ejahar  
  Ext.2   - Medical report. 
  Ext.3   - Advice slip 
  Ext.4   - HCG report 
  Ext.5   - Laboratory report 
  Ext.6   - X-ray report 
  Ext.7   - 164 Cr.P.C. statement of the victim 
      

 

Defence  Exhibits          -           

        NIL                                        

              

                                                              ( P.J. Saikia ) 
                                                             Sessions Judge , 

                                                            Sonitpur, Tezpur.                         

    


